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EDUCATION
Learning

Loss
Academic Setbacks
Educational
Consequences

FREE APPROPRIATE PUBLIC EDUCATION
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Definition of Free Appropriate
Public Education (FAPE)


Article 7:




Special education and related services that (1) are provided at
public expense, under public supervision and direction, and at no
cost to the parent; (2) meet the standards of the state education
agency, including the requirements of Article 7; (3) include an
appropriate early childhood education, elementary education, or
secondary education; (4) are provided in conformity with an IEP that
meets the requirements of Article 7; and (5) include the award of
credit and diploma for completion of academic requirements to the
same extent the credit is awarded to students without disabilities.

Board of Education v. Rowley, 458 U.S. 176 (1985)


Did the School adhere to the procedural requirements in the
development of the IEP?



Does the IEP provide a meaningful benefit such that the student
made educational gains?

RECOVERY/REMEDIATION SERVICES

Additional Services
Compensatory
Services
•

Remedy under the IDEA

•

Provided when the district
fails to provide the student
with a FAPE

•

Places the student in the
same position the student
would have been in if the
district had not violated the
IDEA

Recovery Services

Extended School
Year Services

•

Not a remedy under the IDEA

•

Remedy under the IDEA

•

Not due to the failure to provide
a FAPE

•

•

Supplemental Services

Annual determination
requirement

•

Designed to address the impact
of COVID-19 changes in school
operations

•

Allow students to recover from
educational gaps-COVID-19
related

Separate from
Compensatory Services and
Recovery Services

•

•

•

Align with the student’s IEP

Purpose is to prevent skill
regression when school is
not in session

•

Support the student’s IEP goals
and objectives

•

•

Support the student’s progress in
the general education
curriculum

Not to enhance present
levels of performance

•

Based on skill regression and
ability for recoupment
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Compensatory Education
vs. Recovery Services
SCHOOL CLOSURES WILL HAVE A NEGATIVE SHORT AND LONG TERM IMPACT ON ALL
STUDENTS.
TRADITIONAL CONCEPTS OF COMPENSATORY EDUCATION ADDRESS A SCHOOLS FAILURE
TO IMPLEMENT AN IEP OR PROVIDE SERVICES FOR A SPECIAL EDUCATION STUDENT.

RECOVERY SERVICES ARE SOMETHING DIFFERENT.

RECOVERY SERVICESA CLOSER LOOK


Unlike compensatory education, “recovery services” is nowhere in IDEA.



Pragmatic solution to mitigate risk in unprecedented situation



The term reflects the universal need of all learners to recover from any
educational gaps in learning or loss of skills caused by the unexpected
school building closures.



Can be provided over an extended period of time and do not need to be a
minute-for-minute replacement for services that were not provided during
closure



Amount, frequency, and type of services beyond the universal recovery
services needs to be based on the present levels of performance data
collected during the first days/weeks of school re-entry

Recovery ServicesInitiating the Process
When to have an IEP Committee Meeting to
discuss recovery/remediation services
 When the parent requests compensatory
services or recovery services
 When a school staff member of the IEP team
requests additional services
 Lack of expected progress
 Data
 Reevaluation
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Considerations
•

Was the student provided continuous learning
opportunities at all during school closure?

•

Were any services not provided due to building
closures/restrictions?

•

Was the student able to learn effectively and work
towards IEP goals during closure (assuming services were
provided)?

•

Did the student make progress as compared to peers
(where is the student with respect to grade-level
expectations)?

•

Did the student regress (compare progress on goal data
pre- and post- closure)?

•

Teacher observations

•

Parent observations

More Considerations
•

Will the student likely regain skills and progress appropriately on own?

•

What review and other similar supports will be provided to all students to
address losses during closures?

•

Has the student historically needed ESY to avoid regression over breaks?

•

Does the student require new services and supports that were not
previously provided to assist with re-entry (e.g., social-emotional health
issues)?

Recovery Services and Data


Pre-COVID data (2019-2020)



Baseline measures



School Closure data



Accessibility issues



Benchmark assessments



Refusal of services



ESY data



Did the student make progress?



Progress monitoring data



Regression (FAPE)



IEP goals and objectives



Identify Gaps
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Recovery Strategies


Extending the School Year



Tutoring Programs



Extending the School Day



Increasing the School Days



Voluntary Summer Programs



Same teacher/Multiple YearsLooping



Identify Prerequisite Skills and
Standards



Tier Interventions



Focus on Reading, Math and
English



Teacher Training

Documenting Recovery Services
PLAAFP
Other

Essential Information

Form

Recovery Plan
Prior Written Notice

Documentation AND
Prior Written Notice


Data and Information



Services



Location



Frequency and Duration



Provider



Plan



IEP Goals



Rationale



Evaluation Procedure



Review date
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Could parent later seek/recover
compensatory services too?
•

Perhaps

•

In determining whether compensatory services are appropriate, courts
(and IHOs) consider the following:

•

•

Whether the deviation from the student’s IEP was “material” (rather than
trivial)

•

Whether the school acted in good faith

•

Whether the student made appropriate progress despite a shortfall in services

Thus, in analyzing whether “recovery services” are appropriate and then
providing them, we are fortifying a defense to claims for compensatory
services

Good
faith
effort

Documentation

Legally
defensible

When in Doubt

KaShonda L. Day, Esq.
kashonda.day@arlaw.com
Jackson
601.292.0785
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